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Fotlowmg is the text oj’
g government petition leed

with the U.S. Court of Ap-;

peals here sceking o 7te-
- hearing and medification
“of @ decision governing
" Washington Post publice-
;- tion of the secret Pentagon
: documents, .

" Petition for Rehearing
"~ And Modification

L Of Decisjon

‘s 1, While this case -was
pending beflore this court, a
closely related case mvolvmg
-The New York Times was
pending befere the United
‘States Court of Appeals for
“the Second Circuit. That
~court rendered a decision in
“that case shortly after five
‘o'clock on the afternoon of
.June 23, 1971. A copy of the
-decision of that court is at-
“tached as an appcndx*«: to lhrs
_petition.

v 2, Up until this
neither the Distriet Cowrt in
this case, nor this court, has
examined any of the docu-
-ments invalved, On a matter
“involving the possibility of
grave and immediate danger
-to the security of the United
States, there should be an
opportunity for an appro-

. priate adversary hearing in-

-court. The determination of

i such an issue should not be

“made Independently of judi-
even by the
; press.

‘3. Under the demsmn of
~the United States Court of

“ Appeals for the Second Cir-
- cuit,

in the case-involving
The New York Times, there

-will be such a hearing with

respect “to items specified in

-the Special Appendix filed

with this Court (the Second

:Cireuit) on June 21,-1971, or.
-any of such additional items

-as may be specified by the

‘plaintiff WJLh particularity

on or before June 25, 1971,”

-for the purpose of delermire

ing whether any of these
items “posd such grave and,

- Immediate danger .to the se-
_curity of the United States
~as to warrant their publica-
" tion being enjoined.”

th4 Under the decision o
is Court, The Washn
Pn‘?,

tlme,'

urt of Ap/(‘* @g@ Jere.

items ‘it Thas after 6 p.m. on
June 25, 1971, ¢xcept certain
items which its counsel

stated in Cowrt on June 22,

1971, would not be published.
Judging from items appear-

. ing in The Washington Post

for June 24, 1971, after the

_ decision of this court, there

appears to be uncertainty as
to just what items are cov-

~ered by the undertaking of

counsel. .

5. Bolh The Washington
Post and The New York
Times for 'June 24, 1971,
state that The New York
Times is going to appeal the
decision of the Court of Ap.
peals for the Second Circuit,
presumably by apphcatlon
for a stay, and petition for
ceritorari. The United
Stales plans to resist such
application for stay, and to
urge upon the Supreme
* Court that it not interfere
with the decision of the
Second Cireuit, which pro-
vides for an appropriate ad-

versary judicial hearing in '’

the Distriet Court on the
question whether specified.
documents pose a grave and
immediate danger to the se-
curity of the United States
to warrant an injunction.

6. Under the decision of’

this court, as it now stands,

free to publish all of these

- items, except the uncertain

number of items which its
counsel has stated will not
be published. Thus, if the
decision of the Second ClI‘-
cuit stands:

(&) The Ne\v York
Times will be under a re-
straint which is not applic-

“able to the Washmgton'
_Postypr -
PR o) ThlS wxll be unfalr
to The New York Times;

~ ()" The opportunity’
provided by the decision

of the Second Circuit for'
an adversary judicial de-

termination of the ques- -

tion whether specified’
documents  pose  such
grave and immediate dan-

rol8i EoEREBELS 2000 BE 1 Eh

rant an mJunctLon will he.

:whether
.grave and immediate danger
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frustr ated_fox, any such’ 19171, and that the restraint
procecdings in the District prov1ded here will be the

Cowrt in New York will be
futlle if the items in ques-.

, New York
tion have already been thus proserving the relicf

“which has been pr ovided by

published by The Wash-
ington Post.

% If the decfsion and
order of this court rendered
June. 23, 1971, are modified
so as to make them conso-
nant with .the decision of
the Court of Appeals for the
Second Circuit (a) the rem-
edy provided by the Second
Circuit’s decision .will be
preserved; () uncértainty
will be climinated as to the
identity of the specific docu-
ments which counsel for the
Washington Post has under-
taken will not be published;

(c) equality c_)f treatment
will be provided between
The Washington Post and

"the New York Times; and

(d) there will be an opportu-

‘nity for an appropriate judi-

cial hearing with respect to
specified documents as to
they pose such

to the security of the United

same as that to which The

Times is subject,

.the Second Cireuit, but 1no
more. .-
We request an oppmtu-
pity for oral pre:entdtion
with respect to this petition,
at the carliest convenience
of the court. .

States as to warrant an m-_

_junction, -
The Washmgton Post will be ‘

For these 1easons

this petition for rehearing

the |
United States prays that

be granted, and that the de-".

.cision and order of this

Court rendered in this case’

~on June 23, 1971, be modi-
“fied so that it will read in
';he -same terms as the deci-
slon of the Court of Appeals
for the Second Circuit, like-
‘wise rendeled on -June 23,
1971, in the ‘case of Umted
‘States v. New York Times
‘Co., Docket No. 71-1617. Any
such modification should of
‘eourse, provide that it w1ll
be subject'to"further modifi-
.cation in the event that the
Court of Appeals for the
Second Circuit, or the Su.
‘preme Court, modifics the

-York- Times-case on- June 23,
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